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IN THE H GH COURT OF JUDI CATURE AT BOVBAY a

Cl VI L APPELLATE JURI SDI CTI ON @

VWRIT PETITION NO. 7671 OF 2005

Kay Kay Enbroideries P. Ltd. .. Petitioner. @ ’
VS.

Cloth Markets & Shops Board

And Q hers. .. Respondents. C

M. J.P. Canm, Sr. Counsel w

Shri A K. Jalisatgi i tioner.
Snt. Lata Desai with S %a Di vekar d

for responde nos.”1, 2 & 5.

W TH
WRI T PET 597 OF 2001 :
Bhu \@ Steel Industries Ltd. .. Petitioner.
VS. f
T Bonbay Iron & Steel Labour
@ oard (For G. Bonbay, Thane &
Rai gad Districts) & Anr. .. Respondents.
g
M. S. K Talsania, Sr. Counsel with
Mohit Kapoor with Shri Aditya Chitale
for petitioner. )

Snt. Lata Desai for respondent nos. 1 & 2.
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WTH

VWRIT PETITION NO 1835 OF 2001

Mahar ashtra Raj ya Mat hadi
Ceneral Kangar Union

VS.
The G ocery Markets and
Shops Labour Board & Os.

M. Anand G over i/by M.
for petitioner.

Shri  P. K Rele w't
Tayade, Pi h
for R No. 2.

Shri K M I
1@

H
A NO.
001.

Mahar ashtra Raj ya Mat hadi
Ceneral Kangar Union

VS.
The G ocery Markets and
Shops Labour Board & Os.

i/by Shri S.P.
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a
& &
Petiti oner. : b
Respon
C
Bhar at\i \ Pa

% R)P. Rele, Vinod .
iTby Shri N.G Chitre

Shri S. R Nargol kar, AGP.,

for R Nos. 3 & 4.

Dhul apkar for R e

1315 OF 2004 in WRI'T PETI TI ON NO 1835 of

&

Petiti oner.

Respondent s. h
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Shri Prakash Mahadi k for Applicant.

a

Shri KM Naik, i/by Shri S.P. Dhul apkar for

Respondent s. &
W TH b
C. A 504 of 2005 IN WRIT PETI TION NO 183 .'
Mahar ashtra Raj ya Mathadi &
Ceneral Kangar Union .. etitioner. ¢

VS.
The G ocery Markets and<>
Shops Labour Board & \ . ))Respondent s. q
Shri Prakash Mahadi k Appl i cant.
Shri KM Naik{\i/by Shri S.P. Dhul apkar for

Res ts. e

T | ON NO. 3112 COF 2006
f
ruti on Board Courier Services .. Petitioner.

VS.
Cloth Market & Shop Board & Anr. .. Respondents. o
Shri S.C. Naidu i/by Shri N P. Dalvi for petitioner.
Snt. Lata Desai i/by Snmt. Pallavi D vekar for R

No. 1. h
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ghl’l S. R Nargol kar, A GP. for Governnent.

WTH
VWRI T PETITION NO 3717 COF 2005 &

Shri Scafol ding Pvt. Ltd., .. Petitioner. b

O

State of Maharashtra

Nashi k Mat hadi Labour Board. .. Responde
c
Shri MS. Karnik for petitione
Snt. Lata Desai i/by Srrt<.> Pz vekar for R
No. 2. \ .
Shri S. R Nargol kar{ A or Respondent No. 1.
W TH
WRI T PETIT \\ 3783 OF 2001 e
Peti tioners.
f
e ocery Markets & Shops
@ oard for Greater Bonbay & Os. .. Respondents.
Shri  P. K Rele with S/ Shri R P. Rel e, Vinod o
Tayade, Piyush Shah i/by Shri N.G Chitre for
petitioner.
Shri S.R Nargol kar, AGP., for State.
Shri KM Naik i/by Shri S.P. Dhul apkar for R h
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No. 1.

&

ClVIL APPLI CATION NO. 618 OF 2003 IN WRI'T PETI TON

NO. 3783 OF 2001 : b
Mahar ashtra Raj ya Mathadi & ( ) )
Ceneral Kangar Union .. Petiti .
c
VS.

Pennzoil Quaker State India Ltd.

& Os. spondent s.
O
x d
M. Anand G over i/ ) arati Patil for
Appl i cant.
Shri P. K. e with S/ Shri R P. Rel e, Vinod

Tayade, ah i/by Shri NG Chitre for e
No. 1.
S Naf gol kar, AGP., for State.
i Nai k i /by Shri S.P. Dhul apkar for R
No. 2. :
W TH
WRI T PETI TON NO. 9125 OF 2003 o
Vilas Dattu Shirke & O's. . Petitioners.
VS.
The G ocery Markets and Shops h

15-03-2018

Shailesh Naidu (www.manupatra.com)



6

MANU/MH/0829/200§Oar d for G eater Replica Source : www.bombayhighcourt.nic.in

Bonbay, etc. ,

and anot her. .. Respondent s. a

Shri M S. Topkar for petitioner. {&

Shri KM Naik i/by Shri S.P. Dhul apkar for R

No. 1. b
Shri D.S. Joshi for Respondent No. 2. @
W TH
ORIG NAL SIDE WRIT PETI TON NO. 2544 OF 2003 ¢
Chenfert Traders Borrbay<>
Pvt. Ltd., \ /.,)) Petitioner. q
VS.
State of Maharashtra S. .. Respondents.
And
Hi ndustan L npl oyees’ e
Uni on. .. Intervener.
petitioner.
Kajle, AGP, for R Nos. 1 to 4. f
i KM Naik i/by Shri S.P. Dhul apkar for R
Q¥
g
CORAM : J. N PATEL,
D. K. DESHMXKH &
ROSHAN DALVI, JJ.
DATE : 30th August, 2006. h
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considering a group of petitions filed by the g
enployers relating to the application of
Mat hadi, Harmal and O her Manual Worker
Enpl oynent and Wel fare) Act, 1969 (herei

arise for the deternlgat
proceedi ngs treating
Enbroi deries Pvt.
2005) as a lead petiti

ORAL JUDQMVENT : (Per J.N PATEL, J. for self and Snt.

Roshan Dal vi, J.)

The Di vi si on Bench of this Court

referred

to as "the Mathadi Act, 1969" for e sake of brevity and

convenience) felt that princip guestions of [|aw

the Court in those

i tiytion of Ms. Kay Kay q
- it Petition NO 7671 of

The Bench was of the view that

the interpretation placed in the judgnment of this Court
in Century iles & Industries Ltd., vs. State of e

Mahar asht'r 0 Il CLR 279 relating to section 2

n defining the words "unprotected workers”
ct 2 (11) and "worker"™ (Section 2 (12) of the
thadi Act, 1969 is in conflict with the statutory

rovisions enacted by the legislature and that the

correctness of the decision would, therefore, nerit

exam nation by the Larger Bench. The two questions of

law for determ nation of the controversy were formul ated ’
after considering the various provisions of the ©Mathadi
Act, 1969 and the Schemes enacted thereunder |ike the
Cloths Markets and Shops Unprotected Wrkers (Regul ation h

15-03-2018
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Mar ket s, Shops Unprot ect ed Workers (Regul ation of
Enpl oynent and Wel fare) Schene, 1970 and Iron and Steel
Scheme which have been made in exercise of the po
conferred by Sections 3 and 4 of the Mathadi Act, w§§§>
and are operative in their respective field b

enpl oynment of manual workers in schedul e t or
group of scheduled enploynents for he rpose of
effective inplenentation of provisions e Mat hadi

Act 1969 and the various schenes_ fornul ated under the

said Act.

2. The Bench exani gﬁiéﬁ ue in the backdrop of q
the previous deci<si s Court in C Jairam Pvt.

Ltd., vs. The State

Maharashtra (M sc. Petition No.
150 of 1973 dated 19th April 1974 wherein t he
constitutio alidity of the Act and the Schenme was in e
guestion e )the Court, nanely, the Cotton Merchants
S f 72 and a subsequent decision rendered in the

e S. B. Mre vs. State of Mharashtra (M sc.

tition No. 414 of 1973) dated 24th April 1974 in the

ontext of the Khokha and Tinber Unprotected Wrkers

<:::i> Schenme, 1973, which upheld the validity of the said Act
and the Schenes except clauses found to be and held
offending Article 19 (1) (g) of Constitution of |India.

It also referred to the decision of the Division Bench

dated 16th January 1980 (Lallubhai Keval das vs. The
State of Maharashtra, Wit Petition No. 119 of 1979 in h

15-03-2018 Shailesh Naidu (www.manupatra.com)
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the backdrop of the statenent g?‘%%

jects and reasons

underlined in the enactnent of Mathadi Act of 1969 and 4

after examning the definition of the term "unprotecte
worker" defined in Section 2 (11) of the said Act
"worker" as defined in section 2 (12), the Bench n

that once the Act defines the expression

worker" the definition in the Act provi

dictionary. The Court is under bounden duty to)apply the
provisions of the said Act to such ’wor o stands
covered by the definition, and, erefore, it was not

open to the Court to adopt the ani of the expression

"unprotected worker" 28 y to the casually

engaged wor knmen who hin the purview of the
Act, which is at v ith what has been | aid down by
the conpetent |egislation and it felt that the judgnent
of the Divisi'on Bench in Century Textiles & Industries
Ltd., vs. e of Maharashtra does not advert to the e

ction 2 (11) in the judgnent in its

p pective. The Division Bench observed that the

in n nerely indicates that "unprotected workers”

e nual workers who are engaged or to be engaged in

ny scheduled enploynent and, therefore, the Division

<:::i> Bench felt that the judgnent in Century Textil es does not
give effect to the plain nmeaning of the | anguage used by

t he | egi sl ature in section 2 (11) and requires

consideration. They framed the foll owi ng question of |aw

for being considered by a Larger Bench: -

15-03-2018 Shailesh Naidu (www.manupatra.com)
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"In view of the statutory definrtion
expression "unprotected worker" in Section
2(11) of the Maharashtra Mathadi, Hamal and
O her Manual Wor ker s (Regul ati on of <§éii§§iy
Enpl oyment and Welfare) Act, 1969, is the

interpretation placed by the Division

in Century Textiles & Industrie d

State of Maharashtra, 2000 11 2797on the
af oresai d expression that it is o asual |y
engaged workers who cone within the purview

of the Act, correct and op

&
3. W have heard hgiif; counsel appearing for

the petitioners, e and the Respondents who are
representing the caus f workers purported to be covered
by the Mathadi\ Act, 1969. Though the question referred

sion Bench relates to the interpretation

of "unprotected workers" and "worker",
en al so addressed touching the nmerits of the
in substance chal | enge the very
I hcability of t he Mat hadi Act, 1969 to t he

st abl i shnent of the petitioners and so also the

respective schenes for ensuring regular enploynent of
unprotected workers which argunents are directed on the
prem se that even if their establishnments engage nanual
workers and cones within the schedul ed enpl oynent, they
will not be governed by the Mathadi Act, 1969 and the

Schenmes franed thereunder relating to the schedul ed

15-03-2018
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est abl i shment s. It is canvassed before us that the
Mat hadi Act, 1969 is only neant for "unprotected morkers
whose enploynent is not protected by any of the Iath(E§>

| egi sl ati ons.

@ t hat

schedul ed

4. On behal f of the enployers it is

t hough their establishnments may fall wt
enpl oynment, their workers who are enga for doing
manual work are protected as they enjoy benefits of nore
than one |abour |egislation ke 3 (1) Industrial
Enpl oynment (St andi ng géder t,v1946, (2) Industrial

D sputes Act, 1947, (

ies Act, 1948, (4) The
Enpl oyees State | ct, 1948, (5) M ninmum Wages
Act, 1948, (6) The Enpl oyees’ Provident Funds and
M scel | aneous rovisions Act, 1952, (7) The Paynment of
Bonus Act, and (8) Maharashtra Factories Rules, e

1963.

t is strongly contended before us that it has

en™~ the consistent view of this Court that the Mathadi

ct, 1969 is applicable to establishnments which enploy

<:::i> manual workers to do casual work in a schedul ed
enpl oyment who 1is "unprotected worker" as defined in
Section 2 (11) of the Mathadi Act, 1969. It is submtted

that the decision of this Court in C. JairamPvt. Ltd.,

VS. The State of Maharashtra (Msc. Petition No. 150
of 1973) dated 19th April 1974 followed by another h

15-03-2018 Shailesh Naidu (www.manupatra.com)
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Maharashtra (M sc. Petition No. 414 of 1973) dated 24th

a
April 1974 and affirmed by the decision of the Divisio
Bench of this Court dated 16th January 1980 in the c&
it

of Lallubhai Kevaldas vs. The State of Mharashtra,

Petition No. 119 of 1979 has consistently hel d-i b
so and it has been reaffirmed in the j
Division Bench in Century Textiles & Industries|Ltd., vs.
State of Mharashtra, 2000 Il CLR 279 whe e Division
Bench of this Court expressed its approval by observing ¢
in para 40 of the reported judg t under: -
&
"40. e, : ctfully agree with q
the view e t he sai d judgnment dated
16th January,~ 1980 in Wit Petition No. 119
to theieffect that the Act does not deal wth
enp engaged on nonthly basis as the e
r protected under the Shops and
S lishments Act and other enactnments. W
al so agree with the viewthat it is only the
casual ly engaged worknen who would cone f
within the purview of the Act. The materi al
produced on record clearly shows that they
are protected workmen nore particularly with o
reference to the said Agreenment under S.2(p)
of the Industrial D sputes Act, 1947."
6. It is the contention of the enployers that the h

15-03-2018
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of "unprotected workers™ in section q_%y(%p

t he Mat hadi Act nmust be read conjointly with the expanded

meani ng of "worker"” in Section 2 (12) and if so read,
beconmes clear that when the Act applies to unproteckég§>

workers" it covers all these enpl oyees whet her
directly, indirectly (on contract) or by sinpl ) b
and, therefore, it would cover al | ect ed
enpl oyees” whosoever engaged and in cas as
defined in Section 2 (12) is read ately from
"unprotected worker” in Section 2 2) it would nean that
"unprotected worker" neans so ne gaged other than
directly, indirectly or<gy agreenent. In our view
this contention stens 8@&%% ervations made by the q
D vision Bench of t inthe case of Century
Textiles and Industr Limted, particularly in the
|ater part o para 32 of the reported judgnent which
reads as un , e
\ definition given as to the word "worker"
n Cause 2 (12) of the said Act is neant to
refer to those persons who are not enployed f
by any Enployer or Contractor, but working
<::::> with the perm ssion of, or under Agreenent
with the enployer or contractor but does not o
include the nmenbers of an enployer’s famly,
the workers covered by this definition are
engaged or to be engaged directly or through
any Agency on wages or not, to do manual work h
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in any Schedul ed Errployrrent.p'l yhig

a
Accor di ng to M. Cans, the |earned counsel for
petitioners, this would nmake the definition clause ./

ot

section 2 (11) neaningless and inoperative which is

permssible in law. On the other hand, if n b
section 2 (11) is independent of secti and
refers to the sanme person other than prot ect ed

worker"™ in section 2 (11) then, since the ection and

coverage of the entire Act and Scheme apply only to

"regi stered wunprotected worke t word after its

incorporation into the Act ection 2 (12) has no

<§§<> which will again be an q
nd, | eft

a therefore, one is

ef fective purpose, obj

i nperm ssible con
with no choice but read the two sub-sections
conjointly. t has the effect of conformty wth the

obvi ous an riding object and purpose of the statute e

in the

" g0 D ‘ill C

cove

imstance and by giving the expression

wor ker" the w dest possi bl e neani ng expands
age of the Act to "unprotected workers" enpl oyed

every concei vabl e manner.

<:::i> 7. It is further contended that the statute does not

bring within its fold every "workman" in schedul ed o
enploynment as it would be fallacious as it would defeat
the very objects and reasons for which the Mathadi Act
cane to be enacted. The | earned counsel for the
petitioner enployers have al so made a detailed reference h

15-03-2018 Shailesh Naidu (www.manupatra.com)
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(%efore us to the three Cormittees appoilnted %y )&H%

Government which found that a certain special class of 4

wor kers enpl oyed essentially in markets, factories an
ot her such places were either not covered by the existi
| abour legislations or could not be covered by the s

because of the very uncertain enploynment and the-en

transitory nature of their work and thi S
existing position of law in 1969 which|the gi slature
found out through the aforesaid three t ees. It
was, therefore, the non-protection of this specific class
of workers which the Legislat S ht to thereafter
correct by the enactnent of special statute which is
also reflected in the b§§§¥> made by the Division

Bench of this Co case of Lallubhai Keval das

(supra) which took i consi deration the judgnent of C

JairamPvt. Ltd., (supra) and S.B. More (supra) and has
expressly to the conclusion that it is only those e

wor ker s e Junprot ected by other |abour statutes who

a to be covered by the present statute and the

d soning has been thereafter adopted by another

kvi si on Bench in the case of Irkar Sahu and anot her vs.

nmbay Port Trusts, reported in 1994 | CLR 187 and this

<:::i> is also the view of the | earned Division Bench in Century

Textile' s case (supra) and, therefore, as this Court has

taken a consistent view that the expression "unprotected

workers" in the Mathadi Act refers to a worker who is

unprotected by other [|abour statutes, such a |long

standi ng unbroken Iline of |aw cannot and should not be h
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easily upset and does not call forpany reconS|deratybﬁ.

It was al so argued before us that the stand taken by the

Mat hadi Board that the workers directly enployed i
schedul ed enpl oynent are ipso facto not casual, nust ak§§§>
s

be held to be covered under the said Act.

therefore, submtted that there is no bar on t b
t he enpl oyers to engage workers directly
even by sinplicitor agreenent by referr
Schedule 1V of the MRTU & PULP Act and i of the
Fifth Schedule of the I.D. Act and by referring to ¢
clauses 4 (c) and 4 (d) of the el anding Orders. It
is, therefore, submtted th test is not whether the
wor ker is engaged di cf{xg% irectly in schedul ed q
enpl oyment  but wh rker engaged in any nmanner
is at the tinme of i nded coverage unprotected as in
respect of his enploynment and conditions of service from
ot her exis abour statutes. Therefore, according to e
the |ea ounsel for the petitioner enployers, the
0 be covered under the Mathadi Act of 1969
t is found that
f
i) The enployee nust be unprotected by other
<::ij> stat ut es,
g
(i) He nust be enpl oyed in schedul ed enpl oynent.
(riti) He nust be enployed to do the work set out
in the schedul e. h
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and, therefore, the Act has no application to manual 4

wor kers even in schedul ed enpl oynent who are doing otherggiii?

kind of manual work and it is equally inapplicable

enpl oyees in schedul ed enpl oynent who are protecte by

ot her Labour Legi sl ations. :: b

8. It is further contended at i [iteral
construction of section 2 (11) is attr ed to the
definition of "unprotected workers” in Section 2 (11) of

the Mathadi Act, 1969, it is y opposed to the

objects of the Act as<ge t from the commttee
reports which preceded-t t/he statenent of objects
and reasons for t t and indeed the preanble
t 0o. It is submtt that it will also lead to a

situation where the word "unprotected worker” would have

ing other than to club together by force e
nd "unprotected workers" in one | unmpsum
not advance the cause of protecting
r ted workers" but would simultaneously lead to
otected workers being termnated from enploynent so
hat they can be registered as "unprotected workers”
under the Mathadi Act so that finally they could be sent
back to the sane or simlar enployer as daily rated or
monthly rated mathadi workers. Therefore, it has been
enphasi sed that such liberal construction would lead to
an absurdity and should not be accept ed. It is,

therefore, contended that while resorting to the literal h

15-03-2018 Shailesh Naidu (www.manupatra.com)
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construction of the definition ofeﬂhnprotectg%M/wor&g}gh

the Court should take into consideration the object and a

reason of the enactnent and then to read the words soughtggiQy

to be construed in consonance with that object. <{§§>
9. In addition to relying on the decisi 0 S b
Court in the case of C. JairamPvt. Lt t(iiiE%ntury

Textiles’ reliance has al so been placed on the)|follow ng

cases : -
C
1. Mohandas | ssar das ot hers VS. A. N
Sattanthan and h§h§§> rted in AR 1955 q
Bonbay 113.
2. Judgenment\ of this Court in Crimnal Revision
Appl i cati No. 160 of 1975 (with Cri. Rev. e
Appl i No. 161/75) in the case of Ms.
Rolling MIls Pvt. Ltd., and Five
rs vs. Shri T.S. Hatekar and the State of
harashtra dated 24th Novenber, 1975. f
<:::i> 3. AlR 1985 SC 1698
Commi ssi oner of |Incone-tax vs. J.H GCoti a. o
4. JT 1998 (4) SC 507
State of Haryana & Anr. vs. Raghubir Dayal .
h
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Al R 2004 SC 5009
u. P. State Electricity Board vs. Shri  Shiv

Mohan Si ngh. g&

6. (2005) 2 scC 271

Nat hi devi vs. Radhadevi Cupta. : b
7. Al R 1987 SC 1454

Ut kal Construction & Jonery Pvt. Ltd.;

c
VS.
State of Oissa.
&
8. 2004 Il CLR 534 ( X .
Mukesh K. Tri hi eni or Di vi si onal
Manager, LIC.
9. e
Moni sh Sai ni .
1964 SC 1272
ucbi ngham and Caruatic MIIls Ltd., vs. f
@ Venkati ah & Anr.
11. (2002) 5 sCC 111 o
Pradeep Kumar Biswas vs. Indian Institute of
Chem cal Biology and ot hers.
12.  (1996) 3 SCC 15 h
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Thi rumuruga Ki rupananda VarlyaP ?%avatﬁlru yhig

Sundara Swam gal Medi cal Educational &

a
Charitable Trust vs. State of Tam | Nadu and
ot hers. <§;§>
13. (2001) 4 SCC 262 b
Kul want Kaur and others. vs. Gur di Ih
Mann (dead) by Lrs. and others.
C

14. AR 2002 SC 3404
Kai ser-1-H nd Pvt. Ltd.,

Nat i onal Textile Cg&porii:f; Ltd., and ot hers,

et c. <§§<> q

10. M. Tal sani a, the | earned counsel appearing
for Bhuwal el Industries Ltd., in Wit Petition No. e
597 of aI o joined issue with M. Cama and he
S he contentions advanced by M. Cama on behal f
t petitioner enployers who would also like to

rivxse the Court with the consistent view taken by this
urt which is holding the field since the |ast 25 years
as regards the class of worknmen who are covered under the

Mat hadi  Act being those who have been casually enpl oyed

worknmen and who do not enjoy benefits of regularly ’
enpl oyed worknen governed by the provisions of the
| ndustrial Disputes Act, 1947, the M ninum Wages Act,
1948 and ot her enactnents and, therefore, relying on the h
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position in law should not be disturbed and placed 4
reliance on the decision rendered by the Seven Judg
Bench of the Hon’ ble Suprenme Court in the case of St@
of Gujarat vs. Mrzapur Mti Kureshi Kassab Jamad ( 5)
8 SCC 534. <:::j> b
11. M. Nai du who represents petition enpl oyer
Maruti on Board Courier Services (Wit Pe on No. 312

of 2006) submitted that the Court should not prefer a

literal interpretation of the ption "unprotected

" (Section 2 (12)) in

a schedul ed enpl oynen (gggib (9)) as it would |ead q
to patent absurdidy, , inconsistency, injustice

and hardship as it uld deprive the enployer from

wor ker" (Section 2 (11)L>an

engagi ng manual wor ker s directly/indirectly in a
schedul ed e nt as every manual workman working in a e
schedul e o] nt woul d be "unprotected worknman" and
t |~+esult into term nation fromservice of nmanua
ke engaged directly in a schedul ed enpl oynent as it
conmpasses all schedul ed enploynments within its scope.
t is further contended that it wll also lead to
<:::i> repugnancy or inconsistency and cause irreconceivable
hardship in the inplenentation and conpliance of other
| abour laws and |abour wel fare |egislations whi ch
otherwise apply onits own notion to regular, direct or

indirect mathadi workers working in any enploynent

i ncluding a schedul ed enpl oynent under the Mathadi Act. h
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?he next linmb of the argunents caﬁbasseJ %yWWV{ %Bﬁéh

relates to the conpetency of the State in enactnent of

a
t he Mat hadi  Act in exercise of legislative power
conferred by Article 246 of the Seventh Schedul e, U<§§§>
11, Entry 24 which is sufficiently covered by various
enactnents |ike Industrial Enploynent (Standing b
Act, 1946, Industrial D sputes Act, 1947, e tjori es
Act, 1948, The Enployees State |nsurance t, 1948,
M ni rum Wages Act, 1948, The Enpl oyees’ dent Funds

C

and M scell aneous Provisions Act, 1952, The Paynent of

Bonus Act, 1965 and t he Mhar as tories Rules, 1963

and according to him Egis ‘ sufficient care of each
and every class of wo e?iiik i)ng those who are doing q
manual work in all{th ies and establishnments and
as the object of t Mat hadi  Act is protection of

enpl oynment anddextensi on of certain benefits to a speci al

who, according to him were not covered e

aid enactnents, this can be the only

and, therefore, according to himif worker is the

nus, for the purpose of Industrial Law "unprotected f
rker" is a 'species’ thereof. As a natural corollary
<:::i> "protected worker" is the other species. Both form a
distinct and separate class and, therefore, the ©Mathadi o
Act of 1969 woul d not be applicable to those factories or
establ i shments, though they may be carrying out schedul ed
enploynment, if the manual workers enployed in such
schedul ed enpl oynent is ot herwi se "protected". In h
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support of his contention, M. hhfﬂu as al so ré?e?@éh

to the various commttees and | abour conferences which 4

led to the passing of various enactnments to ook into th
probl ens of workers/enpl oyees. M. Nai du has a
canvassed that this Court, while answering the reference,

shoul d have purposive approach as opposed

construction which was adopted by Lord
the case of Seaford Court Estates Ltd.,
was approvingly referred to by the Supre rt in the
case of Bangalore Witer Supply & Sewage Baord V. A

Raj appa, AIR 1978 SC 548. n dition to t hese

subm ssions M. Nai du relied on various

authorities which |ay les for interpretation
of the statute i per spective and concl uded
his argunent by subnmitting that the interpretation given
by the learned Single Judge in the two cases C. Jai ram

Pvt. Ltd. ra) and S.B. Mre (supra) as well as by e

Di vi si on iym Lal | ubhai Keval das (supra) followed by
ion Bench in Century Textiles’s case (supra)
correct interpretation and requires to be uphel d.
s also expressed the sane feeling as his other

ol | eagues representing the cause of enployers that in

<:::i> case any different viewis taken in the matter it would
unsettle the proposition which has been accepted for the

| ast so nmany years that the enployers who have enpl oyed

regular workmen on their rolls wthin the schedul ed

enpl oynment and who are duly protected by other |[|abour

legislations do not fall wthin the purview of the h
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Mat hadi Act, 1969.

12. On behalf of the Mathadi Board Ms. Lat
Desai, the | earned counsel submtted that in deciding

reference this Court will be required to determ ne he
followi ng questions of |aw which arise as a coroll o} b

t he above reference.

a) Whet her the term "Unprotect rker"

means a worker not ot ected by | abour

| egi sl ations or et it means a
manual moager fined in the Act?

b) Whet <§<§%i wor ker who i s engaged
directl by the Enployer falls outside

e purview of the Mathadi Act and the

ene?

has drawn our attention to the findings of
ous conmttees which led to the introduction of

e i1l which ultimtely culmnated into passing of the

thadi Act, 1969 by the State Legislature. According to

<:::i> her, the apprehension expressed by the | earned counsel
espousing the case of the enployers is unfounded as

Mat hadi Act and the Schene fornul ated thereunder takes
sufficient care of all such apprehensions and enpl oyer is

not left wthout a renmedy in case in his factory or

establi shnent, which has been notified as a schedul ed
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enpl oynment, manual worker enjoys ﬁq e benefi

the Mathadi Act and the Schene thereunder contenpl ates

a
and provides for. |In support of her contention she ha
referred to the decision of the Suprene Court in the c

on

of Punjab Land Devel opment and Recl amati on Cor porati

Limted Versus Presiding Oficer, Labour Court Cha b
and ors., reported in (1990) 3 SCC 6 t he
Suprene Court was dealing with the issu renchnent
in a group of petitions and held as under

C

The doctrine of rati ndi has also to

|nterpreted sane |ine. To
consi der ié&i% dendi court has to q

th
ascert ai cipl e on which the case
was decide The ratio decidendi of a
deci si may be narrowed or w dened by the
] before whom it is cited as a e
dent . In the process the ratio

i dendi which the judges who decided the
case would thenselves have chosen may be

even different fromthe one which has been

approved by subsequent judges. This is
because judges, while deciding a case wll

gi ve their own reasons but may not

distinguish their remarks in a rigid way ’
between what they thought to be the ratio
deci dendi and what were their obiter dicta,
that is, things said in passing having no h
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. . Repli
binding force, though 5P|Csone persuasi v

power . "

According to Ms. Desai, the observations nmade by Qééii%§:9

| earned Single Judge of this Court in C Jairams se

and S. B. More’'s case and the Division Bench —of

Court in the case of Lall ubhai Keval d

Century Textiles case (supra), cannot be| considered to be

a ratio decidendi for the sinple re that the
provi sions of the various schenes t he Mat hadi Act were ¢
under chal l enge before the | ear Shngl e Judge. \Whet her
the Act could be appliggbl rker who is otherw se

protected under any o efi&g% egi slation and who is q
not casually enploye ly a further reasoning in

deciding the wvires the Act and the Schene and they

wer e not dealing wth the interpretation of t he

definition nprot ected worker” and "worker" as given e
t, 1969. According to her, the Mathadi
A pecial legislation and a conplete code in
el'f,~whi ch has been the consistent view of this Court,
d he scheme franmed under the Act takes care of terns
nd conditions of enploynment and the benefits to which a
<:::i> manual wor ker working in schedul ed enpl oynent IS

entitl ed. She contended that the Act is designed to

achieve the twin purpose and it is not nerely designed to ’
regul ate the enploynent of mathadi |abour, to nake better
provisions for their terns and conditions of enpl oynent
and for welfare and for health and safety neasures but h
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supply to and full and proper utilization of such workers
and to prevent avoi dabl e unenploynment. It is, therefore,
contended that in so far as the decision of the Eiviskééii%§:9
ch

Bench of this Court in Lallubhai Keval das's case to

a passing reference is made in Century Textile e b
casual observations which are not bindi ot her
Bench of co-ordinate jurisdiction of this( Cour

) ) C
13. Ms. Desai al so furnished to us a note on the

Cloth Markets and Shops Board, n FormNo. A for

Regi strati on of Enployea>un ot h Market and Shops

.<§§é? iynformation to be given q
ardi ng work done by workers,

St at enent of Wages and Levy to be

Board, Specinen Form

by enployer to th
Speci nen Form No. 2
submtted by e Regi stered enpl oyers, Speci nen Form No.
3 for part s of work carried out by the workers of e
the tolillt fi)lled in by the Mukadam of the Toli, Form
S itted by Maruti OBC Services Pvt. Ltd.,
it rin Wit Petition No. 3112 of 2006 along with
spection report and show cause notice issued to Maruti
C Services by way of illustration to denonstrate that
<:::i> the Act and the Schene do not in any manner lead to any

sort of absurdity, inconvenience, injustice or hardship

to the enployer as contended by M. Naidu nor it has ’
resulted in unenploynent of workers/enployees in any
factory or establishnent and, therefore, fears expressed
on behalf of the enployers is nmerely a fignent of their h
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I'magi nation and such considerati cannot ave

bearing or inpact while interpreting the definition of 4

"protected”, "unprotected workers"” and "worker"” in th
Mat hadi Act of 1969 which has to be read conjointly. <{§§>

14. M. Nai k who appears for the worke

group of wit petitions and particularly e
Grocery Board and M. Anand Grover submtted|that the
| earned counsel appearing for the enpl tried to
narrow down the scope of discussi when addressing the
court on the question referred r ricting it only in
relation to casually quag ers and submtted that
the Act and the Schene r§h3§> reunder is applicable to
manual workers e g or to be engaged in any
schedul ed enpl oynents~de hors the terns of their

enpl oynment as¢to whether it is regular or casual and has

anal ysed of the workers and "unprotected e
in section 2 (11) and "worker" in
) of the Mathadi Act, 1969 in context to the
enpl oynment as defined in section 2 (9). He has
SO hi ghl i ghted provisions of section 3 (1) and
ubmtted that it necessarily presupposes that prior to
the passing of the said Act there was no adequate supply
of full and proper utilization of the "unprotected
workers" in the schedul ed enpl oynent and there were no
better terms and conditions of service for such

"unprotected workers” and in order to protect them State

Government has passed the said legislation which is a h
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. . . ReI
pecial welfare legislation for class of workers I

class of scheduled enploynent. He submitted that the 4

Court can very well exam ne the objects and reasons of
passing of +the said enactnent along wth definiti

cl ause whi ch defines "unprotected worker" 2(11),

2(12), "enployer"” 2(3) and schedul ed enpl oyne
establishment 2(4) and submtted t hat
reading of all the aforesaid definition
the respective words in the various pro
Mat hadi Act, 1969 in context to the definition and if the
provisions of the said Act re ead wth various
provisions and the sgge t hereunder clearly

mani fest the intentio h e that a machinery in

the form of a B be constituted to nonitor

and/or adm nister t entire schene for unprotected
workers to achieve the objects, to regulate their

enpl oynent ter provision for their terns and e

condi ti on | oynent, to provide for their welfare

a health and safety neasures, including providing
dent Fund, Gratuity, etc. He has submitted that

e rgunents on behal f of the enployer that the direct

nd regul ar enpl oyees may get better benefits and as such

<:::i> they are not coverable under the Mathadi Act has no
substance because the provisions of Section 21 of the

Mat hadi Act takes care of such a contingency and this

also indicates that the State Governnent was very much

aware that as on the date of passing of the said Act

there are unprotected workers enjoying better benefits h

15-03-2018 Shailesh Naidu (www.manupatra.com)



30
I\/lANU/M|_|/0829/200t6han t he one avail abl e under the Rse i”((:ja ig%rc%hgw%%or%%%g%court.nic.in
framed thereunder and thus those better benefits are
fully protected under section 21. It is submtted that
section 22 of the Mathadi Act provides for exenption <§§§>
the Governnment if the enployers can establish that ey
have directly enpl oyed regul ar enpl oyees who are-en g b

better benefits than the benefits provide de
Mat hadi  Act which defeats the argunents| of the)enployers
that their direct and regular manual are not
covered under the said Act and, therefore, according to

M. Nai k upon passing of th t i Act, 1969 al

wor kers doi ng rmanual <&Dr e specified scheduled

enployment will be v€i35>

defeated by accepting roposition that only casually

ch object cannot be

engaged workers are ered by the said Act. It is the

contention of Nai k that the passing reference nade

by the Singl e Judge in the case of C Jai ram e

Pvt. anot her (supra) that the provisions of
t i he Schene are not applicable to worker who

red by Bonbay Shops and Establishnents Act if it

pplicable to an establishment and further in

al l ubhai  Keval das (supra) a passing reference has been

<:::i> made that the Act is not applicable to protected workers
whi ch has occurred in Century Textiles’ case, which wll

have to be held as per incuriumas it fornms part of

obiter dicta as the |earned Single Judge as well as the

| earned Division bench while dealing wth Lallubhai’s

case has considered the constitutional validity of the h
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provi sions and the schenme franed fﬁ%reundér.mmﬁ%. ?@ﬁk

pl aced reliance on the case of Goodyear India Ltd., vs.

State of Haryana, reported in AIR 1990 SC 781. Accordingggi§:>

to M. Naik, the observations nmade by the D vision Be
of this Court in Century Textiles case a)

particularly in para 32 of the reported b
definition of worker as given in clause
Mat hadi Act is wongly read and understoo It is
submtted that as there is no anmbiguity i provi si ons

C

of the Mathadi Act, 1969, this Court need not by way of
external aid refer to the other ts\ike Security Guards

Act whi ch covers fferent fields and

&
subm tted that the k done in schedul ed q
enpl oynment is of{\s i such as | oadi ng,
unl oadi ng, st acki ng, carrying, piling, wei ghi ng,

measuri ng, which are incidental to the main
activity busi ness enterprise and not casual in e
nat ur e. such work in schedul ed enploynent for
wor ker is enployed to which the Mathadi Act,
9 ttracted.

5. Snt . Kajl e, the | earned counsel appearing for
the State of Maharashtra supports the stand taken by the

Board in favour of workers.

g
16. M. Singhvi has al so addressed us on behal f of
Hi ndustan Lever Enployees’ Union, the intervener in Wit
Petition No. 2544 of 2003. M. Singhavi concurred with h
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the subm ssions of M. Nai k andep te8MN%% y

provisions of the Mathadi Act, 1969 and the Vegetable 4

Mar ket s Unprot ected Wrkers (Regul ati on of Enploynent an
Wel fare) Schenme, 1985 relating to hundekaries cane
ee

before the Suprene Court for consideration and the t

Judge Bench in the case of Maharashtra Rajy

Transport & Central Kanmgar Union v. Stat
& Os. reported in 1995 Il CLR 217 ha
provisions of the Act and the Schene an

the reported judgnent has observed as under : -

"11. A ’nathdi "~i's an unprotected
o l)ed enpl oynent’ - an

i*ed in the Schedule to the

| oynent in vegetable narkets
(i ncfuding onions and potato markets) in

W th | oadi ng, unl oadi ng, e
' wei ghi ng, measuri ng, sew ng,
itching, sorting, cleaning or such other

work preparatory or incidental to such

operations, is undisputed.”

<:::j> And, therefore, according to him there is a clear dictum

on the concept as to who are "unprotected workers”
governed by the MWMthadi Act and the Schenes franed
t hereunder which | eaves no doubt in one’s mnd that al

t hose workers enployed in schedul ed enpl oynent are within

the purview of Mthadi Act and are governed by the h
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schenes franed thereunder.

17. The | earned counsel appearing for the enployer
al so addressed the Court on the issue of grant Sggi§:>
Presidential assent to the Mithadi Act of 196 <§§§>

referring to Article 254 of the Constitution of Ind d b

cited the case of Kaiser-l-Hnd Pvt. Lt

etc., v. National Textile Corporation

etc., reported in AIR 2002 SC 3404. 1In ewthis is

not the subject matter of the reference and, therefore, ¢
it is not necessary for us to d Wi t he contention.
&
18. W have gi n<§8§> ous consideration to q
rival contentions the Bar and the various
authorities cited i support of the sane. Before we
proceed to examm ne the key issue which is referred to us,
we reprodu rel evant provisions of the Mthadi Act, e
1969 wh e))crucial for considering the Kkey issue
r us. As the reference relates to the
t definition of the expression "unprotected
rker", the following definitions fromthe definition f
| ause require our consideration i.e. out of the
<::ii> definition clause:-
g
"2 (11) "unprotected worker means a manual
wor ker who is engaged or to be engaged in
any schedul ed enpl oynent ;"
h
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engaged or to be engaged directly or 4
through any agency, whether for wages or
not, to do manual work in any schedul ed <§éii%§z}
enpl oynment and, includes any person not
enpl oyed by any enployer or a contracto b
but working wth the perm ssi r
under agreenent wth t he r or
contractor; but does not t he
menbers of an enployer’s famly." ¢

It also requires con§$der 0 the provisions of
Sections 3 (1), 18, 1 §Q§S> 22 in context to the q
definitions which read er :-
" 3. (1) For the purpose of ensuring an
a e supply and full and pr oper e
ion of unprotected wor ker s in
edul ed enploynents, and generally for
making better provision for the ternms and
conditions of enploynent of such workers 1 f
* x x *x  the State Governnment may by neans
<:::i> of a scheme provide for the registration of
enpl oyers and unprotected workers in any o
schedul ed enploynment or enploynents, and
provide for the terms and conditions of
work of [registered unprotected workers,]
and nake provision for the general welfare h

34
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in such enpl oynents.

fromtinme to tine thereunder, shall nutatis

"18. The provisions of the  Wrknmen's
Conpensation Act, 1923, and the rul es nmade <{§§>

mutandis apply to [registered unpr

wor ker s] enpl oyed in any
enpl oynment to which this Act,
for that purpose they shall be
worknmen within the meaning of that Act;

and inrelationto s men, enpl oyer

shall mean m@gre makes paynent of

wages to an sﬁ@$§> n, the Board, and q
in any e ,” the enpl oyer as defined

in this Act.

1 ) Notwi t hst andi ng anyt hi ng cont ai ned e

t Paynment of ages  Act, 1936,
hérei nafter referred to in this section as

"the said Act"), the State Governnent nmay,
by notification in the Oficial Gazette,
direct that all or any of the provisions of
<:::i> the said Act or the rules nmade thereunder
shal | apply to all or any class of
[registered unprotected workers] enployed
in any schedul ed enploynment to which this

Act applies, with the nodification that in

relation to [registered unpr ot ect ed h
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wor kers]  enpl oyer shall ere Boar

makes paynment of wages to any such worker,
the Board, and in any other case, the
enployer as defined in this Act; and on
such application of the provisions of the

said Act, an Inspector appointed under-th

Act shall be deened to be the |
the purpose of the enforce such
provi sions of the said Act withi e | ocal

l[imts of his jurisdicti

(2) The Stat%>Gb tvYmay, only if the
Advi sory Co dvises, by a Iike
noti fi cat vary any

notification issued under sub-section (1).

tw t hst andi ng anyt hing contained in

% ternity Benefi t Act , 1961
hérei nafter referred to in this section as

"the said Act") the State Governnent nmay,
by notification in the Oficial Gazette,
direct that all or any of the provisions of
the said Act or the rules nmade thereunder
shall apply to [regi stered unprotected
wonen workers] enployed in any schedul ed
enpl oynment to which this Act applies; and
for that purpose they shall be deened to be

wonen w thin the nmeaning of the said Act;
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shall mean where a Board makes paynent of a
wages to such wonen, the Board; and in any
ot her case, the enployer as defined in this §g§§:9
Act ; an on such application of t he
provision of the said Act, an b
appoi nted under this Act shal
be the |Inspector for t he ur po of
enforcenment of such provisions e said
Act within the local _ linits of his ‘

jurisdiction.

&

"21.  Not hi i& inthis Act shall .

af f ect or privileges, which any
[registered rotected worker] enployed in
any schedul ed enploynment is entitled to, on

te on which this Act cones into e
under any other law, contract,
St om or usage applicable to such workers,
if such rights or privileges are nore

favourable to himthan those to which he

would be entitled under this Act and the
schene;

Provi ded that, such worker w Il not ’
be entitled to receive any corresponding
benefit wunder the provisions of this Act
and the schene. h
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consulting the Advisory Committee, by
notification in the Oficial Gazette, and

subject to such conditions and for such

peri od as my be specified
notification, exenpt fromthe
all or any of the provisions o

any scheme nmade thereunder,

a any

class or «classes of unprotected workers

enpl oyed in any sched d | oynent, or in

any establiigne part of any

est abl i shnmen 8t§§; edul ed enpl oynent, q
if int ' f the State

0 o) Gover nnent

all such u otected workers or such cl ass

or cllasses of workers, are in the enjoynent

()

fits which are on the whole not |ess e
our abl e to such unprotected workers than

he benefits provided by or under this Act

or any scheme franmed thereunder

Provi ded t hat bef ore any such

notification is i ssued, t he St at e

Government shall publish a notice of its

intention to issue such notification and,

invite obj ections and suggesti ons in

respect thereto, and no such notification

shall be issued until the objections and h
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suggestions have been onsidered an a

period of one nonth has expired from the

a
date of first publication of the notice in
the Oficial CGazette: @
Provided further that, the b
Government may, by notificati
Oficial Gazette, at any tine,| for asons
to be specified, rescind the oresaid
notification." ¢
In so far as the schene§>fr r Sections 3 and 4 of
the Mathadi Act, 1969 r§§5§> d, are not the subject q
matter of our co and al so not necessary for
answering the refer e as the various schenes franed
under the sai\d Act are subject mtter of the wit
petitions i are pendi ng before the D vision Bench of e
t his Cour't d;, therefore, we would like to nake it clear
t dgnents which have led to the controversy
ht omC JairamPvt. Ltd., till Century Textiles
se re mainly concerned with the issue of the validity f
f the Mthadi Act, 1969 and the schenes framed
<:::i> thereunder and while dealing with the challenge in the
respective petitions, particularly on the issue of o
applicability of the Act and the respective schenes
framed thereunder, the question arose as to which class
of "workers" is governed by the said Act and the Schenes
framed thereunder. In so far as the constitutional h
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Articles 19 (1) (f) and (g) and 300 of the Constitution 4
is concerned and so also the applicability of th
respective schenmes have been negatived and to that extqé%ii%ﬁ:?
there is a consistency in all the judgnments except or

holding that sonme of the clauses were ultra

were struck down. Therefore, one thing
Mat hadi Act, 1969 and the Schenes frame are
valid and in force i.e. it is in and

functi onal

19. The virus S upted the definition of
"unprotected worker" wor ker" 2(12) can be
detected fromthe elivered in C. Jairam Pvt.

Ltd., by Rege, J. can be traced to the use of the

t er m nol ogy sual worker" referred in the scheme while
di scussi ng se 30 (2) of the Cotton Mer chant s e
Unpr ot ect'e rkers (Regul ation of Enpl oynent and

ene, 1971. At this stage only we woul d nake

o that in so far as clause 30 of the said Schene

ncerned, it does not in any manner, and cannot,

verride the statutory definition of "unprotected worker”

<:::j> 2(11) and "worker" 2 (12) as given in the Mathadi Act,
1969 and that the tenor of the judgnent will also show

that in the said case the Court did not nake any attenpt

to redefine the two statutory definitions. On the other

hand, it was basically dealing with the inplenentation

and the inplication of the various clauses in the schene h
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whi ch sub-divides the "unprot ectegdca m%?rlg%rWWWthoﬂ?ay gscour nien

clause 11 of the said schene provides for nmaintenance of 4

various registers as provided under sub-clauses (2), (3)
and (4) of clause 11 of the said schenme and it is whi
providing for these registers sub-clauses (3 and (4) >in

e b

sub-clause (4) a pool register is required

mai nt ai ned which distinguishes the work r
whose nane is to be nmaintained in the thlyy\register.
A nonthly register provides that ther all be a
regi ster of workers who are engaged by each enpl oyer on

contract on nonthly basis and 0 known as nonthly

wor kers whereas the pggl rregistervprovides that there

shall be a register other than those on the

monthly register ool workers. This register

shall include a sub- | of workers who are not attached

to any gang (to fill casual vacancies in gangs. The

workers in in such a sub-pool shall be known as e

r ers. Thereafter while dealing with the
petition in S B More’s case which was

related to "unprotected worker" in Khokha

| eave re

dustry, the |learned Judge has expressly held that the

el egation of power given to the Governnment to prepare a

<:::i> Schenme and the purpose of the Schene are necessarily to
give protection to the workers who are found to be
unprotected in many respects covered by the objects of

the Act. Merely because to those workers the Bonbay

Shops, and Establishments Act, 1923, the Paynent of Wages
Act, 1965, the Wrknen' s Conpensation Act, 1923, The h
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O

M ni rum Wages Act, 1948, the Paynent o onus Act,

the Paynent of Gatuity Act, 1972, and the Enpl oyees 4
Provident Funds and Fam |y Pension Act, 1952, are nud
applicable, that, by itself, would not afford to t eggi§:>
conplete protection in respect of things not covere Q§§£>

these special legislations, as it envisaged b

and the Schene. Moreover, the Act >chene
t hensel ves protect any higher benefits rleceiv by such
wor kers under any other |egislation and Schenme on
that ground therefore cannot be declared to be wultra

vires the Act.

20. The Divi sion ﬁ§3$> s Court while deciding q
the case of Lall i das (supra) though observed

Rege, J. has to be approved and

that the view taken

has held in paragraph 8 of the judgnent as under : -

are unable to see any nerit in this

necti on. The obl i gation of t he
enpl oyers and enpl oyees to get compul sorily
regi stered is nerely a part of t he
mechani sm ainmed at ensuring effective

enforcenent of the Act. It is obvious that

the main object of the Act is to ensure

sone elenent of security to the casually

enpl oyed workman and ensuring certain

enpl oynent  benefits to them which are

available to the other nonthly paid or h
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other reqular workers Iquverned by {Rey g

provisions of the Industrial Disputes Act,

a
M ni mum Wages Act and other enactnents.
That is why the workers governed by this <{§§>

b

Act are described as "unprotected nanual
wor kers". Before the enactnent, _su

workers not only did not have aﬂV7sé§;:htv

of work but the wages paid t them were

also not regulated by any rul and no
Provident Fund or Gatuity benefits were ©
available to them r k well as the
wages, therefore¢7é%§én d entirely on the
enpl oyers’ Gnbridl Cy/ion. Pl easure and q
will. N ,%kbC|selv to prevent this and
ensure wor or them and better conditions
of service that, several provisions have
bﬁén\\ de in the present enactnent. e
(Enmphasi s suppl i ed)
view the reasoni ng spelt out in paragraph 8 by the f
i vision Bench was in reference to the contention that
the operation of the Act and particularly in reference to
clause 31 of the Schene where private enployer were o
engaging in unregistered workers and that this provision
is both against registered and unregistered enployers
made reference to sub clause (2) of clause 31 and the
Bench proceeded on the assunption that engaging of h

15-03-2018 Shailesh Naidu (www.manupatra.com)



44
MANU/MH/OSZQ/ZOO&N egi stered workers is prohi biR[eé)(IJca ﬁ%‘é{g? : W’E’vﬁvébor%%wg%court'nic'm
whi ch, according to the petitioner in Lallubhai’s case
can have effect of unregistered worker having no work at
all though the Act is mainly ainmed at benefits of all Q§§§>
unprotected workers. Exclusion of such unpr ot ecte
y b

wor ker is beyond the scope of law. Therefore, i
clear that these observations particul ar o]

have laid enphasis were in reference tolthe schene under

the Act which was being exam ned by the Di on Bench in
Lal | ubhai Keval das’s case. Such servations cane to be ©
made as the main object of the t NS to ensure security
of enploynent to casu%&ly ed workers and that is
why the workers r)the Mathadi Act are q
described as "un nual workers", The word
"manual " is, therefore.inserted (read) in the definition
cl ause sub clause (11) of Section 2 which only provides
for the definition of "unprotected worker"” and not e
"unpr ot ect ual worker™ and, therefore, after
e e schene, the Bench fell into error when it
er in the later part of paragraph 9 of the
dgrent , f
"It is pertinent to note that this Act does
not deal with enpl oyees engaged on nonthly o
basis as the sane are protected by Shops
and Establishnments Act and the enactnents.
It is only the casually engaged worknen
that come within the purview of the Act." h
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a
which was exactly contrary to what Justice Rege ha
observed in the case of S.B. More (supra). Nor

t hese observations in context to the definition clausexin

the Mat hadi Act, 1969. In our view, it is a cle i § b

dicta which is per incurium If it has t
as a judicial interpretation of the prot ect ed
wor ker" as defined in section 2 (11) of t t hadi Act,
1969, these observations deserve to be ignored for the
said purpose. But, unfortunat : find that it 1is
this observation of th Di ench in the case of
Lal | ubhai  Keval das whi h<§3£? t he Division Bench in q
the case of Centaury ilTes’ to consider it as a
foundati on when they served in the concluding part of
paragraph 24 <of the reported judgnent by reproducing
par agr aph the judgnent in Lallubhai’s case. Thi s e
was tho vehenent|ly opposed by the respondents
b t hat these are casual observations and when
was dealing with a wit petition with regard to
e nstitutional challenge is not called upon to decide
he extent and scope of the applicability of the Act.
<:::i> Thi s observation may not be said to be the decision noted
on the point of applicability of the Act by the D vision
Bench with regard to what is sought to be mde - a
category of "protected workers”, though the D vision
Bench in Century Textiles case nade it clear in paragraph

31 of the reported judgnent that the entire Act, h
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therefore, is not only deS|gnecFp to take care y gp

"unprotected workers" but also throughout referred to 4

workers as "unprotected"” for which there is a definitio
cl ause under 2 (11). It nerely i ndi cat es t

"unprotected workers" are manual workers who are en e

or to be engaged in schedul ed enpl oynent but t b
in error when it went on to observe in 2 of
the reported judgenent as under :-
" 32. The subm ssion e on behalf of the ©
Respondents, therefo i hat nmonment the
wor ker is fggnd ‘ S nual ly working in
any Schedul e ment) )t o which the Act is q
ext ended, nprot ected worker. Once
this si t uation ari ses, t here i's no
alternative but to cover the enployers and
under the provisions of the Act, e
and the Board. The definition given
to the word "worker"” in Cause 2 (12) of
the said Act is neant to refer to those
persons who are not enployed by any Enpl oyer f
or Contractor, but working with the
perm ssion of, or under Agreenent with the
enpl oyer or contractor but does not include o
the nenbers of an enployer’s famly, the
workers covered by this definition are
engaged or to be engaged directly or through
any Agency on wages or not, to do nanual h
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. R
work in any Schedul ed Enﬁiovnent.

(enmphasi s suppl i ed) §§§§:>

W are in total agreenment with the subm ssions of

Nai k, | earned counsel appearing for the G ocer

assailing the observation by stating t pl ain

reading of the above para clearly hows {|that the

definition of "worker"” as given in clause 2) of the
Mat hadi  Act has been wrongl y ead, understood and ¢
appl i ed. As in our viewth I reading of the
definition does not cak& f n interpretation and
to read it in the sen g%gé% by the Division Bench q
in Century Textile ries Ltd., would be nothing
but to <corrupt the inition of "worker" as given in
clause 2 (12)¢of the Mathadi Act. The dissection of the
definition he process of analysis has done nmuch e
vi ol ence b h definition rather than pronoting the
0 whi ch the Mat hadi Act, 1969 canme to be enacted
i cludes the earlier part which rather spells out
e ource from where worker may be engaged or enpl oyed f
o do manual work in any scheduled enploynent and
<:::i> restrict it only to those workers by | aying enphasis on
the later part of the definitioni.e. working with the o
perm ssion of, or under agreenent with the enployer or a
contractor, but does not include the nenbers of the
enpl oyer’s famly. The workers covered by this
definition are engaged or to be engaged directly or h
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through any agency, whether for ges or not, to 0

manual work in any schedul ed enpl oynent.

a
21. The I|earned counsel for the enployers h §g§§:>
o] he

heavily relied wupon the history which led t

introduction of the Bill and the statenent of objec d b

reasons for introducing the Bill in the ie by

the then Labour Mnister in order to make a point as to

why the Mathadi Act, 1969 was not neant and is not
a

applicable to the regular in schedul ed ¢

enpl oynent who is doing nmanua s in the proposed

Bill which contained th%>st tenmen f objects and reasons

and was presented to e<§§§b egi sl ature on 19.12. 1968 q

by the then M ni st r The notes on clauses in

order to explain the important provisions of the Bill and

particularly ause 2 in which some of the inportant

expr essi ons defined. There the proposed definition e

in the Bi t/he word "unprotected worker" which found

pl sub< cl ause (11) of clause (2) read as under :-
" 2(11) "unprotected wor ker” has been f
defined to nean a manual worker who but for

<:::i> the provisions of this Act is not adequately

protected by legislation for welfare and o
benefits of the labour in force in the
State."

But then when the Bill canme to be passed and received the h
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assent of +the President on ST%FﬁS%g and was ?I%E&

publ i shed in t he Mahar ashtra Gover nnment Gazette, 4

Extraordinary, Part [V, on 13th June, 1969 clear
elimnated from its definition of "unprotected work
ot

the words "but for the provisions of this Act is

adequately protected by the legislation for welfar d b

benefits of labour in force in the State" g:jb d the

wor ds "unprotected worker” in sub-section (11) jof Section
2 of the said Act nmeans a manual worker i’'s” engaged or
to be engaged in any scheduled enploynent. The
Legislature in their w sdom c cious of the fact
that there my be ene&oy o Ymay directly engage

manual workers in sch ment and they may al so

enj oy better be : therefore, if such a

definition as proposed.in the Bill is to be accepted then

the enployerscwi |l take advantage of the definition and
deprive "wo { as defined in Section 2 (12) of the Act e

of the be iMys Jto which they are entitled to under the

Act; 1969 as contenpl ated under Section 3 of the

hd 7/ The Legislature was al so consci ous of the fact

in concerned with the welfare of the workers for whom

he Mathadi Act, 1969 was considered to safeguard their

<:::i> interest by providing protection to such workers as

enshrined in Section 21 of the Mithadi Act, 1969.

Further, they also incorporated Section 22 to enable the

enpl oyer to seek exenption fromthe Governnent should

they establish that they have directly enployed regular

enpl oyees who are enjoying better benefits than the h
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obeneflts provi ded under the sai dﬁ\%’t%agl }:\ct and |n[f1 yt We

definitions of "unprotected worker"” and "worker" in the

Act is read along with Sections 21 and 22 of the Nhthadi§§i§:?

Act, 1969 there remains no doubt in one’s mnd as to
intention of the Legislature that the Act was to protec

t
the interest of unprotected workers as a dist S b
of workers and they have in plain an wor ds
defined who is "unprotected worker"” and rker" as
defined in section 2 (12) of the said Act are manual
wor kers enpl oyed in schedul ed enpl oynent. ¢
22. It is now a me&l d rule of interpretation
that the statenent of S easons for introducing q

the Bill in Legi ot adm ssible as an aid to

construction of as enacted, far less can it

control the ning of actual words used in the Act. It
can only eferred to for limted purpose of e
ascertaini t ci rcunst ances which activated the

f Il to introduce it, and the purpose of doing

preanbl e of statute, which is often described as
k to understanding of it, my legitimtely be
onstrued to solve any anbiguity or to ascertain or fix

the meaning of words in their context which otherw se

bear nore neaning than one. It may afford a useful o
assistance as to what the statute intends to reach, but
if enactnent is clear and unanbiguous in itself then no
preanble can vary its neaning. Wile construing the
statute, one has to bear in mnd the presunption that the h
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(%eglslature does not intend to ﬁ%&e any W@@Bstan#k%

alteration in existing |aw beyond which it expressly

a
declares or beyond the i nmedi ate scope and object of th
stat ute. (AIR 1973 SC 913 AC Sharma vs. Del A
Adm ni stration. Therefore, at the nost reference \to
obj ect and reasons can be made for the limted pu b
finding out the intention of +the Legi whi ch
obtai ned at the tine of introduction of and whi ch
led to introduction of legislation and f certaining
C

the extent and the urgency of the evil which was sought

to be renedied by a particul ar tu

&
23. The Suprenejé?fiégéizggé decision rendered in q
o : VS. T

t he case of Wrkoe F.T.& R Co he

Managenent , reporte;\Fn AR 1973 SC 1227 observed that : -

atenent of object and reasons is not e
nto account while interpreting the
words of section, but it is useful in

finding out the intention of |egislature.

In construing the provision of welfare
| egislation court should adopt beneficial

rule of construction. As far as reasonably

possi bl e construction furthering the policy ’
and object of Act and nore beneficial to
enpl oyee has to be preferred. Act intended
to i nprove and saf eguard the service h
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condi tions of an oyee should l%g g

liberally interpreted according to plain

a

N

words and w thout doing violence to the

| anguage used by legislature, bearing in

mnd the principle laid dowmm by S.C."

ase of A H & Co. vs. Enqineeﬁiggii§ﬁzdoor

in AIR 1973 SC 946 erei certain

of the Paynment of Bonus Act a nance Act

the Suprene Court observed as

&

N\

(0]

"As a gener of Interpretation,

where t f statute are plain,

preci se an nanbi guous, the intention of

t he egislature is to be gathered fromthe

I e of the statute itself and no

n evi dence such as parlianmentary

at es. Reports of the committee of

| egi slature or even the statenent nade by

M nister on the introduction of neasure or

by the framers of the Act is admissible to

construe those words. It is only where a

statenent is not exhaustive or where its

| anguage is anbi guous uncertain,

susceptible of nore than one neaning or

shades of neaning that external evidence as

to the evils if any, which the statute was
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which led to the passing of the statute may
be | ooked into for t he pur pose of
ascert ai ni ng t he obj ect whi ch t he <§éii%§:7
| egislature had in viewin using the words
in question. " b

24. On examning the definition prot ect ed

wor ker" and "worker"™ as given in the defi cl ause of

the Mathadi Act, 1969, we have no hesitation to hold that

the words used by the Legi sl at i ning the inportant

terms are plain, preciig a

. . . N
in conflict with ea 8@35% n the other hand, the q
Legislature has f{xrs immed the word "unprotected

worker"™ in section 2 1) so as to renove any anbiguity

anbi‘guous. They are not

as regards the special class of "worker"™ which they had

in their d which, according to them needed to be e

protecte ass as these workers needed protection
ano definition of "unprotected worker" refers to
ua wor ker engaged or to be engaged in any schedul ed

loynent also clearly indicates the field where they

re enployed by notifying it as scheduled enploynent

<:::j> which is not |left to the choice of "enployer’ who is
defined in Section 2(3) and ’scheduled enploynment” is

also defined in section 2 (9) of the Mathadi Act to nean

"any enploynent specified in the Schedule hereto or any

process or branch of work formng part of such

enpl oynment ;" and thereafter they proceeded to define h
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ﬁworker" in clause 2 (12) where the&’%ave spegpyfednag éb

who are "unprotected workers" to nean

a
1) person who is engaged or to be engaged §g§§39
directly.
b
2) person who is engaged or to
t hrough any agency.
3) person who works with the perm ssion of, or ¢
under agreenent wth e | oyer or

contractor.
&

d
to do any n <§§§i in any schedul ed

enpl oynment, wh er for wages or not; and

only the/nenbers of an enployer’s famly are

excluﬁéd\\ om t he unprotected worker. e

T : r the purpose of interpreting the definition

otected worker"” and "worker" in the Mathadi Act
69, statenent of objects and reasons are not
elevant as tried to be canvassed before wus for the
sinple reason the statenent of objects and reasons are

rel evant when object or purpose of an enactnment is in

issue or uncertain. They can never override the effect ’
which follows logically fromthe inplicit and unanbi guous
| anguage of its substantive provision. Such effect is
t he best evidence of intention. The statenent of objects h
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and reasons is not a part of statute and, therefore, 'n

even relevant in a case in which the | anguage or the 4

operative part of the Act | eaves no room what soever, a
it does not in the present Act, to doubt what was ne

by Legislature. Reading the definition of "unprotecte

wor ker" or "worker" in the Mathadi Act, 1969 as d b
by the D vision Bench in the case of Ce y tiles’
case (supra) would negative the very objlect a pur pose
which 1is sought to be achieved by enacti e Mat hadi

c

Act, 1969. W may quote anot her decision of the Suprene

court rendered in the case o <KB§{ ddin vs. ST A

Tribunal, reported in AIR 1 1 wherein it was held

as under : - \\\)@ .

"If the precise words used are plain

and¢\ unanbi guous, they are bound to be

ued in their ordinary sense. e

e nere fact that the result of
statute may be unjust does not entitle

a court to refuse to give it effect.

<:::i> | f t here are t wo di fferent

interpretations of the word in an act,

the Court wll adopt that, which is ’
just, reasonable and sensible, rather
than that which is none of those
t hi ngs. h
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If the inconvenience is an absurd 4
i nconveni ence, by readi ng an enact nent
in its ordinary sense, whereas if it §g§§:>
is read in a manner in which it 1is
capable, though not in an ordinar b
sense, there would not
i nconvenience at all. There
reason why one should not r
according to its ordinary grammti cal ¢
meani ng where the S plain the
Court would Qgt A any-al teration.”
X :
25. The ne ich we propose to exam ne
arises out of the co ntion on the part of the |earned
counsel for the enployers that the Court should normally
not unsettl ttled proposition as in the present case e
where thi s~ Cour has held in the case of Lallubhai
Ki pra) which was followed in Century Textiles
stries’ case that the provisions of the Act are
t pplicable to worker if he is otherw se protected by f
arious |labour legislations in the field applicable to
factory or establishnment, for which the word coined is
"mat hadi  worknen" in contradistinction to "unprotected o
worker", and reliance is placed on the decision rendered
by the Supreme Court in the case of Pradeep Kumar Bi swas
VS. Indian Institute of Chemical Biology and others,
reported in (2002) 5 SCC 111 which is primarily based on h
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the corner stone of the adm nistration of justice. It is 4
consi stency which creates confidence in the system an
this consistency can never be achi eved w thout respect dggi§:>
the rule of finality. It is wth a view to achieve
consistency in judicial pronouncenents, the co S e b
evolved the rule of precedents, princi est are
decisis etc., These rules and principl are||based on
public policy and if these are not foll by courts
then there wll be chaos in e admnistration of ¢
justice. Before we proceed to this proposition,

asi’on consider the

d
definition nathajg §Q§§? ile dealing with the q
case of Hundekarlesﬁkh tra Rajya Mathadi Transport &

Centr al Kangar Unlo v. State of Maharashtra & Os.

the Suprene Court ha

1995 |1 CLR 21Z and in clear terns held that: -

en it conmes to an enpl oyer of
any other unprotected worker to be
classified or described as ’'enployer’
he must be a person who has ultinate
control over the affairs of t he
est abl i shnment, i.e., a pl ace or
prem ses or precincts in which any part
of scheduled enploynent is being or
ordinarily <carried on [ see Section
2(4)] or any agent, manager or the like

prevailing in the schedul ed enpl oynent h
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to whom the a#%&rs 0 \M%%e yhig

est abl i shnment are entrusted.

"11. A ' mat hadi worker’ is an <§§i§§tﬁ

unprotected worker in the ’'schedul ed

enpl oynment’ - an enploynment specified b
in the Schedule to the A
" enpl oynent in veget abl e mar Ket s
(i ncluding onions and potato ets)
in connection wth | oading, unloading, ¢
stacki ng, wei ghing, ing, sew ng,
stitching, s<9rti % aning or such
ot her work e§§§§> r incidental to q
such op ti IS undi sputed.”
Though the words used by the Suprene Court are "mathadi
worker" in ext wth the definition of worker as e
defi ned the Mat hadi Act, 1969 vis-a-vis the
e e Suprenme Court has not qualified the
in n of "unprotected worker"” in the schedul ed
| oynent” neans a casual worker who is not protected by f
<:::i> ny | abour |egislation.
26. In so far as reference to the decision of the o
Suprene Court in Pradeep Kumar Biswas’s case (supra) by
the |earned counsel appearing for the enployers is
concerned, in that very decision Ruma Pal, J (while
delivering the judgment, for Bharucha, C. J. Quadri and h
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ﬁegde thyhe |3§6%

JJ, herself and Pasayat J.) referre

and in paragraph 61 of the reported judgnment observed : -

1329) still stand as an authority even

a
"Should Sabhajit Tewary (AIR 1975 SC <§§§?§tﬁ
b

on the facts nerely because it has

0

Article 12 and a

stood for 25 years? W thi
Paralles may be drawn even
facts | eadi ng to an

interpretation of

consequenti al benefits

of fundanenEgI i ndi vi dual s

who would t?@§§> i

t hem an

entitled to

“"[t]here is nothing in our

Constitution which prevents us e
(izii}y fromdeparting froma previous
decision if we are convinced

of its error and its beneful
ef f ect on t he gener al
interests of the public".
(AIR 1955 SC 661 p. 672, para
15)

Since on a re-exam nation of the
guestion we have come to t he

conclusion that the deci si on was h
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plainly erroneous, it 1s our duty to

say so and not perpetuate our

m st ake. " §§§§:>

W think that the D vision Bench which nade the reference
noted the anomaly in the interpretation placed—b e b
Di vision Bench in Century Textiles and In rd., &
Os., vs. State of Maharashtra & O's. 000 Il CLR 279
and rightly referred for answering the r ence as it

felt that the neaning given the definition of

"unprotected worker" and "work

Textil es and Industries<§td,<5:f; a) did not appear to be

correct.
\ d

he case of Century

27. Now | et | ook at the issue from the
different angle. There are several Central and State
Acts in th iehd of |abour and industrial |aw and each e
one of nt)ai ns a definition clause and has defi ned
t S enpl oyer” and "enployee" using different

n ures but in reference to the object and purpose

e respective enactnents. To cite a few and which
uld not be out of place if we refer to Sections 18, 19
and 20 of the Mathadi Act of 1969 which expressly nakes

the provisions of the Workmen’s Conpensation Act, 1923,

Paynment of Wages Act, 1936 and Maternity Benefit Act, ’
1961 applicable to Mathadi Act of 1969. The reason being
obvious as the definitions of "enployer"” and "enployee”
in those Acts do not cover "unprotected worker"” and h
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illustration we nmay cite a recent decision of the Suprene 4

Court rendered in the case of Central Mne Planning an
Design Institute Ltd., vs. Ramu Pasi & Anr., reported<§§§>
S

2006 (1) ALL MR (S.C.) 150, wherein the Suprene Court

concerned with the claimof conpensation by

wor ker for the award of conpensati on und he

Conmpensation Act which has its own definition t he word
"wor kman" which is defined in section and the

Suprene Court held that the bare reading of the said Act

shows that the expression "work defined in the Act
does not cover a "casug& 0 therefore, he was
not entitled to clai cgh3§% i)on under the Workmen' s
Conpensati on Act, 2 the Court in the peculiar
facts and circunstances of the case did not interfere
wi th the amount\ awar ded as conpensation to the respondent
casual work Therefore, the Court, while interpreting e

the wor ined in the definition clause of a

p r ct, wll lean towards the neaning if it be

ce le to the objects and reasons of the Act and the

itschief which is sought to be prevented and ascertain

rom relevant factors its true scope and neani ng. The

<:::i> Court cannot reduce statutory words as is apparent from

the manner in which the Division Bench in Century Textile

and I ndustries interpreted the definition of "unprotected

wor ker"™ and "worker. In any case if the Court felt that

there is casus omssus, then, it is for the Legislature

rather than the Court to renmedy the defect or renove the h
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cuna but otherwise it is left wth no choice

read the provision as it stands wthout doing any 4

violence to the definition as the intention of th
Legi slature has al ways been gathered fromthe words u
al

by it giving the word the plain, normal granmat

meani ng. W find that if the definitions S b
"unprotected worker" and "worker" are re y by
giving them the strict grammatical intlerpre i it
does not give rise to an absurdity or inc but
rather it subserve the purpose of the legislation and ¢
accordingly the benefit neant r h worker who was
covered by the Mat hadi Qgt,
28. For the a [ ons, we find that the q
interpretation pl e Division Bench in Century
Textile and Industri Limted and others vs. State of
Mahar ashtra O's., 2000 Il CLR 279 on the definition of
the words otected worker" and "worker" for the e
pur pose ability to Mathadi Act, 1969 that it is
o] wor knmen who conme within the purview of
is not correct and proper and it 1is erroneous
i clv deserves to be ignored and is overrul ed. f
9. The Reference is answered accordingly. The
@ petitions in respect of point of reference be now pl aced
before the Division Bench for disposal in accordance with o
I aw. sd/ -
(J.N. Patel, J.)
(D. K. Deshmukh, J.) h
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(Snmt. Roshan Dalvi, J.) .
O |
C
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